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MVEMORANDUM OPI NI ON

HOLMES, Judge: Kinberly Hicks, while still a toddler, was
severely disabled in a collision at a railroad crossing.
Litigation followed, and the largest part of the ultimte
settlement was a lunp sumto be allocated between Kinberly and

her father. The Chio court that allocated that |unp sum gave
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over $1.4 million to her father, but with the full expectation
that he would inmmediately lend $1 million to a special trust for
Kinmberly’s benefit. Kinberly died before she needed the noney,
and the major question presented in this case is whether the $1
mllion is deductible fromthe taxable value of her estate as a
debt incurred on a bona fide | oan.

Backgr ound

Ki nberly H cks was born on July 1, 1987. She lived wth her
parents, Clyde and Theresa, who were both guards at an Ohio
wonen’s prison. In April 1990, her nother was driving the famly
m nivan when it collided with a Conrail |oconotive engi ne, and
then with a car driven by a man naned Swank. The accident |eft
Ki nberly a quadripl egic, dependent on a ventilator to breathe,
and in need of constant nedical attention for the rest of her
life. Theresa Hi cks and her other daughter both suffered only
m nor injuries.

The Hickses hired a | awer, and the Probate Court for Union
County (the county in central Ohio where the Hi ckses lived at the
time of the accident and when the petition was fil ed) appointed

Soci ety National Bank as guardian for the estates of both



- 3 -
Kimberly and her sister.! As guardian of the estates, Society
Nat i onal sued Conrail and threatened to sue Swank.

Swank settled first, in Septenber 1991, for $100,000. The
Probate Court approved the allocation of this recovery anong
unpai d attorneys’ fees and expenses, conpensation to Kinberly’s
parents for |oss of consortium? and conpensation to Kinberly for
her injuries.

Next to settle, in April 1993, was the H ckses’ own car
i nsurance carrier with whomthey had filed a claim This claim
was al so settled for $100,000. The probate court agai n approved
the settlenent, but this time authorized Society National to use
the full anmount for litigation expenses against Conrail.

This left Conrail, which faced the largest liability,
fighting hard to avoid it. The Hickses and Society National’s
suit against Conrail sought damages for nedical expenses, pain

and suffering, and Clyde' s | oss of consortiumfrom Ki nberly.

1 Ohio famly | aw di stinguishes guardians with “custody and
mai nt enance” from guardi ans of an “estate”. A guardian with
cust ody and mai nt enance has such duties as protecting his ward,
provi di ng her an adequate education if she is a mnor, and
supervi sing her nedical care. Ohio Rev. Code Ann. sec. 2111.13
(Lexi sNexi s Supp. 2007). The guardian of an estate has the | egal
duty to manage the estate for the ward s best interest subject to
court supervision. Ohio Rev. Code Ann. sec. 2111.14 (Anderson
2002) .

2 Ohio courts recogni ze parents’ right to recover damages
for physical injury to their mnor child, term ng such clains
“loss of filial consortium” *“Consortiunt includes “services,
soci ety, conpanionship, confort, |love and solace.” @Gllinore v.
Children’s Hosp. Med. Cir., 617 N E 2d 1052, 1054 (Onhio 1993).
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Conrail counterclai ned agai nst Theresa, and she then
countercl ai med against Conrail. Spurring the litigation from
Cl yde and Theresa' s perspective were several problens that they
faced. First, they needed enough noney to neet their noral (and
statutory) duty to provide for the ordinary expenses of their
m nor children.® Cyde had been specially recogni zed by the
Probate Court as Kinberly' s guardian for “custody and
mai nt enance,” and so had a specific duty in that capacity to
provi de suitable maintenance for her care.* According to the
entirely credible testinony of Theresa Hi cks, Kinberly’ s physical
injuries had not danaged her m nd, and as she grew to school age
she was able, within the limts of her paralysis, to be as lively
alittle girl as her friends. The estimtes of her expected
lifespan after the accident varied w dely, but one prepared by an
i nsurance conpany at the request of the Hickses’ |awer suggested
it was quite likely that she would live into adulthood. This
meant that Cyde’s guardianship (and its related duties) would
also likely last until she reached the age of majority.

This raised a second problem Kinberly obviously faced

heavy nedi cal expenses. At the tinme of the accident, the Hi ckses

3 Section 3103.03(A) of the Chio Code states: “The
bi ol ogi cal or adoptive parent of a mnor child nmust support the
parent’s mnor children out of the parent’s property or by the
parent’s labor.” ©GChio Rev. Code Ann. sec. 3103.03(A) (Anderson
2003).

4 Ohio Rev. Code Ann. sec. 2111.13(A) (2007).
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had very good health i nsurance through their | ocal Bl ue
Cross/Blue Shield. It was paying for alnost all of Kinberly’'s
extraordi nary nedi cal expenses, and it had no lifetine cap, but
the policy would continue only as long as either Cyde or Theresa
remai ned enpl oyed by the State. They recogni zed that they m ght

| ose their coverage--by having to | eave their jobs at the prison,
by the State’s choosing to switch insurers, or by the insurer’s
changing the terns of the policy. Mrre haunting was the
possibility that one or both of them m ght not survive their
daughter--Clyde in particular was of an age and had physi cal

probl enms of his own that nade that fear reasonable. So the

Hi ckses were rightly worried about all the future costs of caring
for a very disabled child.

These worries made it very inportant that Kinberly be in a
position to qualify for Medicaid when she becane an adult or if
the Hi ckses lost their insurance. Qualifying for Medicaid woul d
mean that Kinberly would get the care she needed, but Medicaid is
a program designed for the poor and its eligibility rules would
force her to spend down any damages she won. And, though
Medi cai d provi des adequate care, the Hi ckses reasonably thought
it would be less than perfect in neeting Kinberly s special
needs.

The Hickses’ ability to solve these problens and allay their

worries was very uncertain. Conrail disputed its liability,
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bl am ng Theresa for the accident, and the H ckses’ nedical
insurer intervened to protect its subrogation rights. Conrai
even won summary judgnent before trial, though the H ckses got
that reversed on appeal. This pretrial maneuvering | ooked |ike
it was headed to another round of appellate review, as both the
H ckses and Conrail had petitioned the Onhio Suprene Court to take
the case. But then, in early 1994, Conrail offered to settle al
claims for $4,650,000. It had already negoti ated separate
settlement of Blue Cross/Blue Shield s subrogation claim which
relieved the Hickses fromhaving to split the proposed settlenent
with their insurer. But Conrail’s offer was a lunp sumin
exchange for a release--there is nothing in the record that shows
Conrail cared at all about how that |unp sum would be split anong
the Hi ckses or their various causes of action.

This is where the Hickses’ |awers showed consi derabl e
prof essionalism-instead of just taking a |unp sum or negotiating
an ordinary structured settlenent, they brought in a team of
speci ali sts, one of whom was Thomas Baxter. Baxter is an
attorney with a practice at the intersection of health care,
trust, and probate law. He focuses on the analysis and creation
of trusts for the benefit of severely disabled adult children

whose parents need help in navigating the conplex and frequently
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changing rules governing eligibility for Medicaid. Baxter
suggested to the Hickses that they create two trusts for
Ki nberly.

The first was the Kinberly H cks Special Needs Trust.

Baxt er designed the Special Needs Trust to conply with section
1396p(d) (4) (A) of the Medicaid Payback Trust Act, which had just
been enacted in 1993. 42 U.S.C. sec. 1396p(d)(4)(A (2007).
Beneficiaries of trusts that conply with the Act’s provisions
need not exhaust trust assets to qualify for Medicaid or other
gover nnment assi stance, since the assets of this kind of trust
don’t count in determning eligibility for Medicaid. Wen the
beneficiary dies, however, the State gets back fromthe trust
whatever it paid for nmedical care on her behalf. 1d. Kinberly's
Speci al Needs Trust woul d pay expenses uncovered by governnent
assi stance or her health insurance. It was to be funded with $1
mllion fromthe Conrail settlenent.

The second trust was the Kinberly Hicks Settlenent Fund
Managenment Trust, and was to be available to Kinberly for her
“support, nmaintenance, health and education.” This trust was to
be funded in part by another $450,000 fromthe Conrai

settlenment.® This trust’s assets, however, would be counted in

5> The Managenent Trust agreenent recited that the settlors

of the Trust were Cyde and Theresa, even though all the other
docunents in the record showed it funded from anot her $450, 000 of
the Conrail settlenment to be allocated to Kinberly. The parties
(continued. . .)
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determning Kinberly’'s Medicaid eligibility. This nmeant that if
t he i nsurance coverage she had through her parents | apsed, she
woul d have to spend all or nearly all of the Managenent Trust’s
assets. The Hickses’ attorneys cane up with the apparently novel
(or at least untried in any reported decision that we could find)
i dea of having Cyde fund a substantial part of this trust with a
loan of $1 million to be allocated to himfromthe settlenent.
The | oan woul d be evidenced by a prom ssory note fromthe
Management Trust to himand woul d pay interest at 6% per annum
slightly less than Society National expected to earn from
i nvesting the Managenent Trust’s corpus. The note was not
anortizing, and was call able on demand in only two circunstances
--Kinberly's death or her failure “to have avail abl e at
reasonabl e prem um charges a commerci al nedi cal indemity
contract” once she turned ei ghteen.

The Hi ckses and their lawers did not have the final say
about this. Local probate courts have jurisdiction under Ohio
law to review and approve the settlenent, allocation, and

di stribution of noneconom c conpensatory danages in civil cases.

5(...continued)
did not discuss howit was that Kinberly' s parents could be
regarded as ever having possession of this $450,000. |If this
initial corpus canme fromKinberly herself, it is conceivable that
it mght have counted as her own asset for purpose of Medicaid
eligibility. See 42 U S.C. 1396p(d). On the estate tax return,
this original corpus was listed as estate property. See infra,
p. 10.
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See Chio Rev. Code Ann. sec. 2111.18 (Anderson 2002). Wth their
tentative settlenment in hand, the H ckses petitioned the Union
County Probate Court to approve their plan. Baxter sent a
prehearing report to the judge to explain the proposed trusts and
| oan. He carefully noted:

The $1 million |oan which M. Hi cks is making

to the Settlenment Trust, although avail abl e

for Kinberly's use and benefit during her

lifetime, will not be an asset of her estate

at her death. Since her estate will probably

exceed $600, 000, the savings on the $1

mllion which will not be included wll be

approxi mat el y $500, 000.

The Probate Court reviewed the plan at a hearing in June

1994 and approved both the anmount of the settlenent and
attorneys’ fees, and the creation of the trusts. Society
National drew up a plan to distribute the funds, which the Court
approved about a nmonth later. The plan allocated $1, 415,000 to
Clyde Hicks for loss of services and | oss of consortium
$1, 450,000 to Kinberly; and $100,000 to Theresa and Kinberly’s
sister for their conparatively mnor injuries. (The remainder
went to attorneys’ fees and expenses.) Society National, inits
capacity as trustee of the Managenent Trust, issued a prom ssory
note to Cyde for $1 million. This had been contenpl ated by the
terms of the Managenent Trust, under which proceeds fromsuch a
| oan “shall becone part of the trust property and shall be

adm ni stered and distributed on the sane terns as the property

originally contributed to the trust.” Wth the trusts in place,
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the Probate Court was able to termnate Society National’s role
as guardian of Kinberly s estate--a financial benefit to the
estate because, under Ohio law, the fees and expenses of a

guardi anship are noticeably greater than those of a trust.

For several years, the trusts and | oan worked as pl anned.
Clyde received interest on schedule, and duly reported it on his
income tax return each year. But then, in Decenber 1998,
Kinmberly died. She was only el even years old, and her estate
needed no probate because her only assets were the property held
inthe two trusts. Society National’s successor--the Key Trust
Conmpany (which has its principal place of business in Chio)--
becanme the adm ni strator of her estate, and filed an estate tax
return in Septenber 1999. The estate listed the total anmounts in
both trusts--including the assets bought with the contested $1
mllion--under the Code provisions that regard certain trust
assets to be part of a decedent’s estate. See secs. 2036, 2037,
and 2038.° It then clainmed as a deductible debt under section
2053(a)(3) and (4) the $1 mllion owed to O yde under the
prom ssory note. The estate al so took ot her deductions, but
mut ual concessi ons reduced the issues that we nust decide to only

two: (1) Is the estate entitled to deduct $1 mllion as a

6 Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, and the Rule references are to the Tax
Court Rules of Practice and Procedure.
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repaynent of a loan; and (2) is it entitled to deduct nore than
$170,000 in adm nistrative and | egal expenses?

Di scussi on

Loan Tr eat nent

The main issue in this case is howto treat the $1 nmillion
prom ssory note issued to Cyde by the Managenent Trust. The
estate urges us to accept the transaction as what the Hickses and
their |awyers designed it to be--a loan by Cyde of $1 nmillion
fromhis share of the Conrail settlenent. The Conmm ssioner
argues that this “loan” was hardly bona fide and, even it were,
urges us to apply the substance-over-formdoctrine and di sregard
it as a sham

We begin with the Code. Section 2053(c)(1)(A) allows a
deduction fromthe value of an estate for any indebtedness, but
only “to the extent that [it was] contracted bona fide and for an
adequate and full consideration in noney or noney’s worth * * *_”
(Enphasi s added.) The regulation directs us to apply State | aw
i n deciding whether a debt is “payable out of property subject to
claims and * * * allowable by the |law of the jurisdiction * * *_”

Sec. 20.2053-1(a)(1), Estate Tax Regs; see also Estate of Lazar

v. Conmm ssioner, 58 T.C 543, 552 (1972). The Comm ssioner’s

first attack on the bona fides of the |loan is an argunent that
Cl yde never had control over the $1 million to begin with. He

clainms that the settlenent really provided Cyde with only
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$415, 000 i n damages, and that the probate judge's allocation of
damages effectively transferred the $1 mllion straight fromthe
guardian’s interimfinancial holding account to the Managenent
Trust without Clyde's ever having control.

We think the Conm ssioner is underestimating the inportance
of the Probate Court in deciding to whomthe $1 m|lion bel onged.
The Hickses’ |awyers were very careful in |eaving the unall ocated
settlenment funds with Society National until the beneficiaries
were determ ned. This acknow edged the Probate Court’s broad
di scretionary authority as “superior guardian” of a m nor under
Chio law. That status neans that the Probate Court has the power
and authority to control the actions of the mnor’s guardi an and
act directly to ensure that the mnor’s best interests are being
considered. OChio Rev. Code Ann. sec. 2111.50 (Anderson 2002).

It al so neans that the Probate Court has to approve any

settl enment which the mnor’s guardi an reaches before it can take
effect. See Ohio Rev. Code Ann. sec. 2111.18 (2007). Because of
this essential role the Probate Court plays under Chio | aw, we
hold that the $1 million in question didn't belong to anyone
until the Probate Court said it did.

The Comm ssioner’s attack doesn’t end with that quibble
about possession of the settlenent proceeds under Chio |aw. He
al so argues that the allocation was a sham This is itself a

probl em because the statute and regulation don’t tell us to
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review the allocation. They tell us to review the bona fides of
the I oan. Decades ago, we held that the “bona fides of a | oan
are primarily established by the intention of the parties that
repaynment will be nmade pursuant to the terns of the agreenent.”

Estate of Ri bblesdale v. Commi ssioner, T.C Meno. 1964-177. The

Comm ssioner isn't really contesting the existence of that
intention--it is uncontroverted that Kinberly's trust was paying
interest to dyde. W also specifically find that all the
parties to the trust arrangenent intended that the | oan would be
repaid if either of the stated conditions--Kinberly' s death or

need to get on Medicaid--were net. |In Estate of Labonbarde v.

Conmm ssioner, 58 T.C. 745, 753 (1972), affd. 502 F.2d 1158 (1st

Cr. 1973), we held that the children’s support paynents to their
not her were not a | oan because there was no note evidencing the
supposed debt and no interest was ever paid. Here, the facts are
in conplete contrast: The note was executed and admtted into
the record, and Cyde was paid interest every nonth on the
princi pal anmount of the | oan.

The Conmm ssi oner does make a good point by noting that the
Probate Court specifically nentioned at the settl enent hearing
only $415, 000 as conpensation to Clyde. He concludes fromthis
that the extra $1 million allocated to Cyde in the papers
approved by the Probate Court transforned the allocation into

not hi ng nore than an “uncontested, nonadversarial, and entirely
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t ax- noti vated” proceeding of the sort we condemmed in Robinson v.

Comm ssioner, 102 T.C 116, 129 (1994), affd. in part and revd.

in part 70 F.3d 34 (5th Gr. 1995). In the Conm ssioner’s view,
the Probate Court’s review is colored by the undi sputed fact the
H ckses thensel ves proposed the allocations, and Kinberly and her
father did not have adverse interests in how the settlenent
proceeds were distributed. The Comm ssioner reasonably suspects
that this mght nmean the formof the allocations has little
relation to economic reality, and that the disputed $1 mllion
was Kinberly' s at all tines.

We di sagree at the outset with the Conm ssioner’s unlinking
of the $1 million repaynent feature of the loan fromits
associ ated i nconme stream That incone streamwas Cyde s from
the start, and it is plain error as a matter of economcs to say
in effect that it was val uel ess. Because the note was call able
at Kinberly' s death, we can estimate its present value as of the
Probate Court’s allocation by using her |life expectancy at that
time. That was the subject of considerable dispute, and the
Comm ssi oner argues that it ranged between 4 and 50 years. The
annual paynment to Cyde was fixed at $60,000. |f one uses a

di scount rate of 10%to this income stream (at the tinme, |ong-
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termprine interest rates were between 7% and 8%, and applies
it to the range of Kinberly's |ife expectancy, Cyde’ s inconme
interest in the note was likely worth between $190, 000 and
$590, 000 on the day it was created; if one discounts at 8% that
worth junps to a range of $200,000 to $730,000. These val ues
only increase if one adds in the prospect of paynent of the
principal, or conputes sone nonzero probability of that paynment
bei ng accel erated by Kinberly' s need to qualify for Medicaid.
(They also admttedly decrease with the probability that Kinberly
woul d use the noney before then.) This neans that the allocation
approved by the Probate Court is not sinply an allocation of $1
mllion to Kinberly. As the Hi ckses suggest, there was a real
risk that C yde woul d predecease Kinberly. |If he did, the
present value of the note would becone part of his taxable
estate, and these rough calculations strongly hint that that
val ue woul d not be negli gi bl e.

This strongly suggests that there was real economc
substance here even if we |look at the entirety of the allocation,
including the loan. W do agree with the Conm ssioner that it’s
reasonabl e to assune that Kinberly s injuries would shorten her
life, but we find as a fact she was in no danger of i mm nent

death at the tine of the settlenent, and so do not see the | oan

” Federal Reserve Statistical Release H 15, Sel ected
I nterest Rates, Historical Data, http://ww.federal reserve. gov/
rel eases/ hl5/data. ht m
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as an attenpt to dodge the inmm nent inposition of the estate tax.
Cf. Robinson, 102 T.C. at 129 (even State-court-approved
all ocations are disregarded if done “solely with a viewto
Federal incone taxes”).

W also find that Cyde had plenty of notivation to seek a
| arge portion of the settlenent for hinself. Renmenber that under
Chio | aw parents have a statutory obligation to provide
continui ng support to their mnor children. Chio Rev. Code Ann.
sec. 3103.03(A) (Anderson 2003). And nedical care for Kinberly
was expected to cost around $30,000 a nonth. Gven Cyde’'s
obligation to support Kinberly until she was an adult, and in the
face of Kinberly’ s enornously expensive round-the-clock care, it
seens quite reasonable for Cyde to have sought a | arge payout
and then to have provided part of it as a loan to a trust to
ensure nmoney woul d be available. The allocation-plus-loan of $1
mllion can be seen as fulfillnment of the parental duty that he
owed his daughter. Should the H cks |ose their health insurance,
or if Kinberly turned out not to qualify for Medicaid coverage,
the trusts and the Hi ckses woul d shoul der the financial burden.
But the Hi ckses’ |awers foresaw a sea of troubles if that
happened. If there was too nuch noney in the Managenent Trust,
Medi caid mght swallow it all before Kinberly would becone
eligible; but if too nmuch noney went to Clyde, it mght end up

with unforeseen future creditors of his own if he nmet with bad
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luck. The loan was a way to tack between these two dangers. It
ensured that the noney would be there during Kinberly's mnority,
but with a towine attached so that if Kinberly were ever forced
to rely on Medicaid, the noney could be taken out of the
Managenment Trust and she could qualify after spending down only
$450, 000 rather than nearly $1.5 mllion. Her parents would then
have the resources fromwhich they could continue to neet her
needs that were unnet by Medicaid.

I n deci ding whether the allocation as a whol e | acked
substance, we return again to the inportant role of the Probate
Court under Chio law. Probate courts’ decisions in this area are
di scretionary--as the H ckses’ personal injury |awer credibly
testified: “Some judges don’t |ike special-needs trusts, because
sone judges think that that noney should go to the state, and
that’s just a strong philosophical belief. Sonme judges don’t
mnd the | oss-of-society clainms; some judges do.” And unless
there is an abuse of discretion, an Chio appellate court “wll
not substitute its judgnent for that of the trial court.” 1Inre

Estate of Steigerwald, 2004-Chio-3834, at par. 17 (Ghio C. App.

2004) (discussing allocation of wongful death suit). Ohio is,
nmor eover, wonderfully blunt about why it gives Probate Courts
this degree of deference: to “protect m nors against others whose
interests may be adverse to theirs, especially their parents.”

In re Guardianship of Matyaszek, 824 N E. 2d 132, 143 n.7 (Ohio
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Ct. App. 2004) (enphasis added). This nmakes us especially
disinclined to second-guess, in the guise of econom c-substance
review, their specialized expertise in the appropriate allocation
under Chio famly law of the |unp-sumsettlenment of a state tort
claim

I n uphol ding the allocation of the settlenment nade by the
State court in this case as having econom c substance, we are not
invoking a bright-line rule that our Court nust always defer to
settlenment allocations reviewed by State courts--we plainly don’'t
in circunstances |like those we faced in Robinson, where a state-
court judge |l ate one night accepted a settlenent that grossly
rewote a jury' s allocation in a way plainly ainmed at reducing
the taxability of the award. In a case like that, there is no
i ncentive by the state-court judge to closely review the
settlenent--as we pointed out there, since Texas has no incone
tax of its own, there was no state interest that woul d be
affected by a different allocation.

The Hi ckses’ case--though superficially simlar in that the
settling tortfeasor had no interest in the allocation of the
settlenment--is different in inportant ways. The first, of
course, is that states thensel ves have an interest (represented
by state-court judges) in considering the inpact of allocations
in personal injury cases on the state’s own Medicaid system The

field of long-term health-care planning, both for the disabl ed
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and the elderly, is rapidly grow ng and changing with a frequency
that seens to rival tax law s. The policy decisions already nmade
by Congress and the states in that area--acknow edgi ng the use of
trusts and asset transfers in preparing to qualify for Medicaid
benefits, but limting themand, in cases |ike this, subjecting
themto state-court review-strongly counsel us to not second-
guess those courts in the guise of reallocating settlenents years
|ater in estate-tax cases.

A second factor making us reluctant to upset the allocation
here is that the initial allocation of the settlenent was not
bet ween taxabl e and nontaxabl e anmounts. Unli ke Robi nson, the
all ocation here was entirely anong various causes of action al
of which produced nontaxable transfers to the Hi ckses. That
reduces the probability that tax avoi dance was driving the
all ocation--to be sure, there would be foreseeabl e tax
consequences, but those consequences depended on questions that
couldn’t be answered with nmuch certainty: Wuld Cyde and
Theresa die before Kinberly? How nuch noney would the trusts
have to spend on her? Wuld the Blue Cross/Blue Shield insurance
| apse sooner or later or not at all?

And we finally return to Chio’'s | aw expressly giving probate
courts the authority to review intrafamly allocations of tort
settlenments when mnors are involved. This reflects the all-too-

human |i kel i hood that not all famlies will respond to the type
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of tragedy that the H ckses endured the way the Hi ckses endured
it, by drawing together to do the best for all the nenbers of the
famly. Some famlies will be rent asunder in dividing |arge
anmounts of noney, and sone parents wll inevitably be tenpted to
cheat their own children. But Onhio foresaw that threat and
created courts to forestall it. Due regard for them again
counsel s us agai nst upsetting the allocation of the settlenent
her e.

Qur hesitation echoes the Supreme Court’s, which recently
noted the potential inportance of State-court approval in simlar

circunstances. Ark. Dept. of Health & Human Servs. v. Ahl born,

547 U.S. 268, 126 S. . 1752, 1765 (2006). Ahlborn involved a
statutory lien that Arkansas inposed on settlenent proceeds
recei ved by accident victinms. The lien’s purpose was to
reinburse the State for its Medicaid expenses in caring for the
victim but the lien was limted to “nmedical expenses” that were
recovered. Arkansas wanted to extend the lien to the entire
anount of any settlenent proceeds, suspecting that the parties’
al l ocation of the settlenent anong various categories of damage
was done with an eye to mnimzing the reach of the Iien.

To be sure, Ahlborn is not directly on point either, because
the Suprenme Court did not actually rule on the argunent that
court approval should shield an allocation from subsequent

second-guessing. But it did hint strongly in that direction:



- 21 -
[T]he risk that parties to a tort suit wll
allocate away the State’s interest can be
avoi ded either by obtaining the State’'s
advance agreenent to an allocation or, if

necessary, by submtting the matter to a
court for decision.

Id. at __ , 126 S. CG. at 1765 & n.17 (enphasis added).

W view with sone skepticismthe Conm ssioner’s fear that
uphol di ng the deductibility of the | oan repaynent here wll
trigger a massive recharacterization of settlenent proceeds as
intrafam |y loans in the future. But we take cases one at a
time, and here the facts persuade us that Cyde’'s |oan had rea
substance--it was concededly valid under Chio |l aw, and resulted
in the creation of real interest incone on which he really did
pay tax. W are particularly persuaded by the evidence that the
Hi ckses were trying very hard to conply with the conpl ex
Medi caid-eligibility rules in settling the trusts. As the
Suprene Court said in a | eading opinion on substance-over-form

where, as here, there is a genuine nultiple-
party transaction with econom ¢ substance

whi ch is conpell ed or encouraged by business
or regulatory realities, is inbued with tax-

i ndependent consi derations, and is not shaped
sol ely by tax-avoi dance features that have
meani ngl ess | abel s attached, the Governnent
shoul d honor the allocation of rights and
duties effectuated by the parties * * *,

Frank Lyon Co. v. United States, 435 U S. 561, 583-84 (1978).

We therefore honor the allocation disputed here, and find

that the $1 mllion | oan was bona fide and for adequate and ful
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consi deration under section 2053(c)(1)(A). It is not a sham and
we hold that it is deductible fromKinberly' s gross estate.?

1. Admnistrative expenses

The Comm ssioner has conceded in his posttrial brief the
deductibility of adm nistrative expenses incurred by the trusts
in 2000, but contests all | ater expenses. The problemfor the
estate is that it neither secured the adm ssion of a summary
exhibit--Exhibit 120-P--nor elicited testinony fromthe Key Bank
enpl oyee who testified about the estate’s fees and expenses after
Kinmberly died. That | eaves those expenses unsubstantiated for
the years 2001-2004, and so we nust disallow them The estate is
quite right, however, about the expenses of this litigation;

t hose expenses are governed by Rul e 156:
If the parties in an estate tax case are
unabl e to agree under Rule 155 * * * upon a
deduction invol ving expenses incurred at or
after the trial, then any party may nove to
reopen the case for further trial on that
i ssue. [Enphasis added.]

The parties are encouraged to reach a settlenent on this

i ssue, but in any event

Deci sion will be entered under

Rul e 155.

8 Any predeath interest accrued under the terns of the
prom ssory note follows the loan (i.e., is payable to O yde as
the holder of the note) and thus is al so deductible by the
estate. See sec. 20.2053-4, Estate Tax Regs.



